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version will appear in the bound 
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ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    We r evi ew a r epor t  and r ecommendat i on by 

Ref er ee James G.  Cur t i s t hat  At t or ney Dani el  F.  DeMai o be 

publ i c l y r epr i manded f or  hi s pr of essi onal  mi sconduct  and t hat  he 

be or der ed t o pay t he f ul l  cost s of  t hi s di sci pl i nar y 

pr oceedi ng.  

¶2 Fol l owi ng t he f i l i ng of  t he r ef er ee' s r epor t  and 

r ecommendat i on,  At t or ney DeMai o f i l ed a document  ent i t l ed 

" Respondent ' s Di sposi t i onal  Memo, "  whi ch pur por t ed t o addr ess 
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t he quest i on of  t he appr opr i at e sanct i on.   Af t er  t he Of f i ce of  

Lawyer  Regul at i on ( OLR)  f i l ed a mot i on t o st r i ke t hi s f i l i ng 

because i t  was not  a not i ce of  appeal ,  At t or ney DeMai o wi t hdr ew 

t he document .   Thus,  s i nce no appeal  has been f i l ed,  our  r evi ew 

pr oceeds under  SCR 22. 17( 2) . 1 

¶3 When r evi ewi ng a r ef er ee' s r epor t  and r ecommendat i on 

i n a di sci pl i nar y mat t er ,  we wi l l  af f i r m t he r ef er ee' s f i ndi ngs 

of  f act  unl ess t hey ar e f ound t o be cl ear l y er r oneous,  but  we 

r evi ew concl usi ons of  l aw de novo.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 Wi s.  2d 71,  

740 N. W. 2d 125;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Car r ol l ,  

2001 WI  130,  ¶29,  248 Wi s.  2d 662,  636 N. W. 2d 718.   Wi t h r espect  

t o t he quest i on of  di sci pl i ne,  we det er mi ne t he appr opr i at e 

l evel  of  di sci pl i ne gi ven t he par t i cul ar  f act s  of  each case,  

i ndependent  of  t he r ef er ee' s r ecommendat i on,  but  benef i t i ng f r om 

i t .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  

34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶4 At t or ney DeMai o was admi t t ed t o t he pr act i ce of  l aw i n 

Wi sconsi n i n 1990 and cur r ent l y pr act i ces i n Hudson.   I n 1998 he 

                                                 
1 SCR 22. 17( 2)  st at es:  

I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  
shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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r ecei ved a pr i vat e r epr i mand.   That  i s t he onl y pr i or  di sci pl i ne 

i mposed on At t or ney DeMai o.  

¶5 Al l  t hr ee count s i n t hi s di sci pl i nar y pr oceedi ng 

r el at e t o At t or ney DeMai o' s r epr esent at i on of  and i nt er act i ons 

wi t h c l i ent  M. B.   The r el evant  f act s set  f or t h bel ow ar e t aken 

f r om t he r ef er ee' s f i ndi ngs of  f act .  

¶6 As of  2004 M. B.  was mar r i ed t o,  but  separ at ed f r om,  

G. P.   M. B.  and G. P.  t oget her  owned a pi ece of  r esi dent i al  r eal  

est at e t hat  wi l l  be r ef er enced i n t hi s deci s i on s i mpl y as t he 

" Pr oper t y. "   I n Febr uar y 2004 M. B.  and G. P.  s i gned a l i s t i ng 

cont r act  f or  t he sal e of  t he Pr oper t y.   The Pr oper t y was subj ect  

t o a number  of  mor t gages.   On May 13,  2004,  Fi r st  Nat i onal  Bank 

of  Hudson ( FNB)  obt ai ned a j udgment  of  f or ec l osur e on t he 

Pr oper t y.   A sher i f f ' s  sal e was hel d l at er  i n 2004,  at  whi ch 

t i me FNB became t he ent i t y ent i t l ed t o pur chase t he Pr oper t y,  

subj ect  t o t he c i r cui t  cour t  conf i r mi ng t he sal e.  

¶7 At t or ney DeMai o' s at t or ney- cl i ent  r el at i onshi p wi t h 

M. B.  began i n Oct ober  2004,  when t he St .  Cr oi x Count y c i r cui t  

cour t  appoi nt ed At t or ney DeMai o at  count y expense t o r epr esent  

M. B.  i n a cr i mi nal  pr oceedi ng.   The ci r cui t  cour t  or der ed M. B.  

t o make mont hl y $100 payment s t o t he count y as r ei mbur sement  f or  

payment  of  At t or ney DeMai o' s f ees.   M. B.  made t wo such payment s.   

I n Apr i l  2005 t he st at e f i l ed a mot i on t o di smi ss t he cr i mi nal  

char ges agai nst  M. B. ,  and t he ci r cui t  cour t  gr ant ed t he mot i on 

t o di smi ss.   The cour t  appr oved At t or ney DeMai o' s f ee r equest  

and or der ed t hat  M. B. ' s cash bai l  of  $750 and her  t wo $100 
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mont hl y payment s be appl i ed t owar d t he payment  of  At t or ney 

DeMai o' s f ees and expenses.  

¶8 Whi l e At t or ney DeMai o was r epr esent i ng M. B.  on t he 

cr i mi nal  mat t er ,  he al so began t o r epr esent  her  on a pr i vat e pay 

basi s wi t h r espect  t o debt  r el i ef  mat t er s.   I n l i ght  of  t he 

f or ecl osur e act i on and t he sher i f f ' s  sal e r egar di ng t he 

Pr oper t y,  At t or ney DeMai o t ol d M. B.  t hat  he coul d del ay t he 

f or ecl osur e pr ocess by f i l i ng a bankr upt cy pet i t i on on behal f  of  

M. B.  and G. P.   M. B.  r et ai ned At t or ney DeMai o t o pur sue a 

bankr upt cy act i on.   At  l east  i ni t i al l y ,  t he pr i mar y pur pose of  

t hese ef f or t s was t o pr eser ve any equi t y i n t he Pr oper t y f or  

M. B.  and G. P.  

¶9 The r ef er ee f ound t hat  At t or ney DeMai o never  ent er ed 

i nt o a wr i t t en f ee agr eement  wi t h M. B.  r egar di ng hi s 

r epr esent at i on of  her  on debt  r el i ef  mat t er s.   I n addi t i on,  

t her e i s no wr i t i ng whi ch i t emi zes At t or ney DeMai o' s t i me,  t he 

wor k he per f or med,  or  t he expenses he i ncur r ed when r epr esent i ng 

M. B. ,  wi t h t he except i on of  hi s wor k on t he cr i mi nal  mat t er .  

¶10 At t or ney DeMai o had M. B.  compl et e a r el at i vel y shor t  

debt  r el i ef  c l i ent  i nf or mat i on sheet .   At t or ney DeMai o t hen 

f i l ed a Chapt er  13 per sonal  bankr upt cy pet i t i on on M. B. ' s 

behal f .   Al t hough a Chapt er  13 pet i t i on i s desi gned f or  

i ndi v i dual s wi t h empl oyment  i ncome,  M. B.  had no empl oyment  

i ncome at  t he t i me t he pet i t i on was f i l ed.   I n addi t i on,  t he 

pet i t i on was f i l ed onl y on behal f  of  M. B.  and di d not  i ncl ude 

G. P.  
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¶11 The bankr upt cy cour t  or der ed M. B.  t o submi t  a Chapt er  

13 pl an and ot her  document s by December  20,  2004.   I t  al so 

schedul ed an i ni t i al  meet i ng of  M. B. ' s cr edi t or s f or  Januar y 18,  

2005.  

¶12 On December  16,  2004,  At t or ney DeMai o sent  a l et t er  t o 

M. B.  aski ng her  t o come t o hi s of f i ce i mmedi at el y i n or der  t o 

pr epar e a Chapt er  13 pl an.   On December  17,  2004,  At t or ney 

DeMai o sent  anot her  l et t er  t o M. B. ,  t hi s t i me advi s i ng her  t hat  

t he Pr oper t y had been sol d at  a sher i f f ' s  sal e and was awai t i ng 

cour t  conf i r mat i on of  t he sal e.  

¶13 On December  20,  2004,  t he Uni t ed St at es bankr upt cy 

t r ust ee assi gned t o M. B. ' s case f i l ed a mot i on seeki ng di smi ssal  

of  her  Chapt er  13 pet i t i on because she had f ai l ed t o f i l e a pl an 

as r equi r ed by t he bankr upt cy cour t ' s  or der .   M. B.  gave a $700 

money or der  t o At t or ney DeMai o t hat  he was t o send t o t he 

t r ust ee as evi dence of  her  good f ai t h.   At t or ney DeMai o 

f or war ded t he money or der  t o t he t r ust ee on Januar y 18,  2005.   

Al so on t hat  dat e At t or ney DeMai o and M. B.  at t ended t he i ni t i al  

meet i ng of  cr edi t or s.  

¶14 Despi t e t he pendency of  t he t r ust ee' s mot i on t o 

di smi ss,  At t or ney DeMai o and M. B.  di d not  f i l e a Chapt er  13 

pl an.   Consequent l y,  on Januar y 21,  2005,  t he bankr upt cy cour t  

di smi ssed t he bankr upt cy pet i t i on.   Accor di ng t o a speci f i c  

f i ndi ng by t he r ef er ee,  t he di smi ssal  of  t he Chapt er  13 

bankr upt cy pr oceedi ng di d not  end t he at t or ney- cl i ent  

r el at i onshi p bet ween At t or ney DeMai o and M. B.  wi t h r espect  t o 

obt ai ni ng debt  r el i ef  f or  M. B.  
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¶15 On or  about  Januar y 31,  2005,  t he t r ust ee sent  t o 

At t or ney DeMai o a $700 check made payabl e t o M. B.   The check was 

i nt ended t o be a r ef und of  t he $700 money or der  t hat  At t or ney 

DeMai o had submi t t ed on M. B. ' s behal f .   Al t hough M. B.  may have 

been i nf or med or al l y t hat  At t or ney DeMai o' s of f i ce had r ecei ved 

t he $700 r ef und check,  At t or ney DeMai o di d not  i nf or m M. B.  of  

t hat  f act  i n wr i t i ng.   The r ef er ee f ur t her  f ound t hat  At t or ney 

DeMai o never  sought  wr i t t en aut hor i t y or  per mi ssi on f r om M. B.  t o 

deposi t  t he $700 check.   At t or ney DeMai o deposi t ed t he $700 

check i nt o an account  t hat  hi s l aw of f i ce mai nt ai ned.   Al t hough 

At t or ney DeMai o i ni t i al l y  st at ed t hat  t he check had been 

deposi t ed i nt o a " Cost  Account , "  he l at er  t ol d t he OLR Di st r i ct  

Commi t t ee t hat  he had deposi t ed t he check i nt o hi s " Ear ned Fee 

Account . "  

¶16 At t or ney DeMai o knew f r om hi s r epr esent at i on of  M. B.  

t hat  M. B.  and G. P.  wer e at t empt i ng t o sel l  t he Pr oper t y even 

whi l e t he sher i f f ' s  sal e was awai t i ng conf i r mat i on.   M. B.  had 

at t empt ed t o convi nce At t or ney DeMai o t hat  he shoul d consi der  

per sonal l y pur chasi ng t he Pr oper t y.   I n l at e Febr uar y 2005 

At t or ney DeMai o t ol d M. B.  t hat  he and hi s wi f e mi ght  be 

i nt er est ed i n t he Pr oper t y and t hat  t hey wi shed t o v i ew i t .   As 

a r esul t ,  M. B. ' s r eal  est at e agent  showed t he Pr oper t y t o 

At t or ney DeMai o and hi s wi f e,  who expr essed an i nt er est  i n 

pur chasi ng i t .  

¶17 At  some poi nt  ar ound t hi s t i me,  M. B.  l ear ned t hat  t he 

conf i r mat i on of  t he sher i f f ' s  sal e of  t he Pr oper t y was i mmi nent .   

She subsequent l y met  wi t h At t or ney DeMai o.   At t or ney DeMai o 
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admi t s t hat  he had a conver sat i on wi t h M. B.  concer ni ng hi s 

i nt er est  i n pur chasi ng t he Pr oper t y and t he mat t er  of  t he r eal  

est at e agent ' s commi ssi on.   At t or ney DeMai o asser t s t hat  M. B.  

r ai sed t he quest i on as t o whet her  she coul d avoi d payi ng a 

commi ssi on t o t he r eal  est at e agent  by f i l i ng a bankr upt cy 

pet i t i on.   The r ef er ee di d not  make a speci f i c  f act ual  f i ndi ng 

as t o when t hese di scussi ons occur r ed.      

¶18 At t or ney DeMai o di d begi n t o pr epar e Chapt er  7 

bankr upt cy document s f or  M. B.  i n mi d- Mar ch 2005.   Accor di ng t o 

t he r ef er ee' s r epor t ,  " DeMai o st at ed he does not  r ecal l  

pr eci sel y why he was pr epar i ng Chapt er  7 bankr upt cy document s 

f or  [ M. B. ]  at  t hat  t i me,  but  he ' pr esumes'  i t  was at  [ M. B. ' s]  

r equest . "   As par t  of  t hese ef f or t s,  At t or ney DeMai o al so sent  

f or ms t o G. P.  t o be compl et ed and r et ur ned.   At t or ney DeMai o 

sent  no f ur t her  wr i t t en communi cat i ons t o M. B.  r equest i ng 

addi t i onal  i nf or mat i on or  i ndi cat i ng t hat  addi t i onal  st eps 

needed t o be t aken i n or der  t o commence a Chapt er  7 bankr upt cy 

act i on.   At t or ney DeMai o,  however ,  never  f i l ed a Chapt er  7 

bankr upt cy on behal f  of  M. B.  or  G. P.  

¶19 On Mar ch 14,  2005,  FNB obt ai ned an or der  conf i r mi ng 

t he sher i f f ' s  sal e of  t he Pr oper t y t o FNB.   FNB t ook t i t l e t o 

t he Pr oper t y and changed t he l ocks on t he house.   M. B.  had 

vacat ed t he Pr oper t y by t hi s t i me.  

¶20 Ei t her  M. B.  or  t he r eal  est at e agent  i nf or med At t or ney 

DeMai o t hat  FNB had obt ai ned t i t l e t o t he Pr oper t y.   Af t er  FNB 

t ook t i t l e t o t he Pr oper t y,  At t or ney DeMai o cont act ed FNB and 

expr essed an i nt er est  i n pur chasi ng t he Pr oper t y  f r om t he bank.   
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At t or ney DeMai o i ni t i al l y  of f er ed t o pay $250, 000 f or  t he 

Pr oper t y,  but  t he bank r esponded t hat  t he pur chase pr i ce was 

$270, 000.   At t or ney DeMai o and hi s wi f e subsequent l y pur chased 

t he Pr oper t y f r om FNB f or  $270, 000.    

¶21 At t or ney DeMai o di d not  i nf or m M. B.  t hat  he i nt ended 

t o make an of f er  t o pur chase t he Pr oper t y bef or e he submi t t ed an 

of f er  t o t he bank.   The appr ai sal  r epor t  and pr oper t y i nspect i on 

r epor t  connect ed wi t h At t or ney DeMai o' s of f er  t o pur chase ar e 

dat ed Mar ch 28,  2005,  af t er  FNB t ook t i t l e t o t he Pr oper t y.   The 

t r ansact i on c l osed on Apr i l  1,  2005,  wi t h At t or ney DeMai o and 

hi s wi f e r ecei v i ng a war r ant y deed f r om FNB.  

¶22 The r ef er ee expr essl y f ound t hat  no di scussi on t ook 

pl ace at  any t i me bet ween At t or ney DeMai o and M. B.  wher e 

At t or ney DeMai o advi sed M. B.  of  an act ual  or  pot ent i al  conf l i c t  

of  i nt er est  bet ween t hem because of  At t or ney DeMai o' s i nt er est  

i n t he Pr oper t y .   At t or ney DeMai o never  pr epar ed any wr i t i ng 

advi s i ng M. B.  of  t he pot ent i al  conf l i c t  of  i nt er est ,  and he di d 

not  obt ai n a wr i t t en wai ver  of  t he pot ent i al  conf l i c t  of  

i nt er est .  

¶23 The r ef er ee al so expl i c i t l y  f ound t hat  At t or ney 

DeMai o' s pur chase of  t he pr oper t y f r om FNB di d not  cause any 

economi c l oss or  det r i ment  t o M. B.   When M. B.  and G. P.  had 

i ni t i al l y  pl aced t he Pr oper t y on t he mar ket ,  t he aski ng pr i ce 

was $334, 000.   The l i s t i ng pr i ce,  however ,  was r educed sever al  

t i mes.   By Mar ch 2005 t he l i s t i ng pr i ce had dr opped t o $275, 000,  

wi t h $6, 200 i n al l owances,  f or  a net  aski ng pr i ce of  $268, 800.   

Thus,  At t or ney DeMai o di d not  benef i t  f r om pur chasi ng t he 



No.  2008AP1119- D   

 

9 
 

pr oper t y f r om t he bank i nst ead of  f r om M. B.  and G. P.   I n 

addi t i on,  t he r ef er ee f ound t hat  at  t hi s sal es pr i ce,  t her e 

woul d not  have been any equi t y i n t he home f or  M. B.  and G. P.  

af t er  sat i sf y i ng t he l oan obl i gat i ons t o t he bank.  

¶24 Based on t hese f i ndi ngs of  f act ,  t he r ef er ee concl uded 

t hat  At t or ney DeMai o had vi ol at ed f or mer  SCR 20: 1. 15( d) ( 1) , 2 by 

f ai l i ng t o not i f y M. B.  i n wr i t i ng t hat  he had r ecei ved t he $700 

r ef und check f r om t he bankr upt cy t r ust ee.   Al t hough no wr i t t en 

not i ce was pr ovi ded,  i n v i ol at i on of  t he r ul e' s r equi r ement s,  

t he r ef er ee di d not e t hat  At t or ney DeMai o bel i eved t hat  M. B.  had 

been i nf or med t hat  t he check was i n At t or ney DeMai o' s of f i ce. 3   

¶25 I n addi t i on,  t he r ef er ee concl uded t hat  At t or ney 

DeMai o had demonst r at ed a l ack of  di l i gence and pr ompt ness,  i n 

                                                 
2 For mer  SCR 20: 1. 15( d) ( 1)  ( ef f ect i ve Jul y 1,  2004,  t hr ough 

June 30,  2007)  pr ovi ded:    

 Upon r ecei v i ng f unds or  ot her  pr oper t y i n whi ch a 
c l i ent  has an i nt er est ,  or  i n whi ch t he l awyer  has 
r ecei ved not i ce t hat  a 3r d par t y has an i nt er est  
i dent i f i ed by a l i en,  cour t  or der ,  j udgment ,  or  
cont r act ,  t he l awyer  shal l  pr ompt l y not i f y t he c l i ent  
or  3r d par t y i n wr i t i ng.   Except  as st at ed i n t hi s 
r ul e or  ot her wi se per mi t t ed by l aw or  by agr eement  
wi t h t he c l i ent ,  t he l awyer  shal l  pr ompt l y del i ver  t o 
t he c l i ent  or  3r d par t y any f unds or  ot her  pr oper t y 
t hat  t he c l i ent  or  3r d par t y i s ent i t l ed t o r ecei ve.  

3 We not e t hat  t her e was no cl ai m i n t he OLR' s compl ai nt  
t hat  At t or ney DeMai o v i ol at ed any r ul e by deposi t i ng t he check 
i nt o a r egul ar  busi ness account  i nst ead of  i mmedi at el y 
del i ver i ng i t  t o M. B.  or  deposi t i ng i t  i nt o a c l i ent  t r ust  
account .   The r ef er ee t her ef or e r eached no l egal  concl usi ons on 
t hi s subj ect .   We al so do not  r each t he i ssue.  
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v i ol at i on of  SCR 20: 1. 3, 4 by f ai l i ng t o ascer t ai n t he st at us of  

t he conf i r mat i on of  t he sher i f f ' s  sal e of  t he Pr oper t y.   

At t or ney DeMai o i ni t i al l y  cont ended t hat  he had no obl i gat i on t o 

det er mi ne t he st at us of  t he conf i r mat i on because by Mar ch 2005,  

M. B.  had no equi t y i n t he home and had moved t o anot her  

r esi dence.   The r ef er ee st at ed i n hi s r epor t ,  however ,  t hat  when 

At t or ney DeMai o f i l ed t he Chapt er  13 bankr upt cy pet i t i on i n 

December  2004,  a pr i mar y pur pose of  t hat  f i l i ng was t o at t empt  

t o pr eser ve any equi t y t hat  M. B.  mi ght  have had i n t he Pr oper t y,  

whi ch depended on t he amount  t hat  coul d be r eal i zed i n a sal e of  

t he Pr oper t y.   Consequent l y,  t he r ef er ee concl uded t hat  At t or ney 

DeMai o r et ai ned an obl i gat i on t o ascer t ai n whet her  and when t he 

conf i r mat i on woul d occur  because t hat  i nf or mat i on was needed f or  

At t or ney DeMai o t o cont i nue t o advi se M. B.  pr oper l y i n ear l y  

2005 r egar di ng what  l egal  opt i ons,  i f  any,  she mi ght  have.   Thi s  

was especi al l y t r ue because At t or ney DeMai o' s  expr essi on of  

i nt er est  i n t he pr oper t y may have gi ven M. B.  a gl i mmer  of  hope 

t hat  some equi t y coul d be pr eser ved.   Because he f ai l ed t o 

obt ai n t he conf i r mat i on i nf or mat i on,  t he r ef er ee concl uded t hat  

At t or ney DeMai o had vi ol at ed SCR 20: 1. 3.  

¶26 Fi nal l y,  t he r ef er ee al so concl uded t hat  At t or ney 

DeMai o had vi ol at ed f or mer  SCR 20: 1. 7( b) 5 by cont i nui ng hi s  

                                                 
4 SCR 20: 1. 3 st at es,  " A l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  

5 For mer  SCR 20: 1. 7( b)  ( ef f ect i ve pr i or  t o Jul y  1,  2007)  
pr ovi ded,  i n per t i nent  par t :  

A l awyer  shal l  not  r epr esent  a c l i ent  i f  t he 
r epr esent at i on of  t hat  c l i ent  may be mat er i al l y  
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r epr esent at i on of  M. B.  despi t e t he f act  t hat  t he r epr esent at i on 

may have been mat er i al l y  l i mi t ed by At t or ney DeMai o' s own 

i nt er est  i n pur chasi ng t he Pr oper t y,  i n whi ch M. B.  and her  

husband r et ai ned an i nt er est .   The r ef er ee comment ed t hat  

At t or ney DeMai o may have r easonabl y bel i eved t hat  t he 

r epr esent at i on woul d not  be adver sel y af f ect ed by hi s per sonal  

i nt er est  i n hi s c l i ent ' s pr oper t y,  but  such a bel i ef  di d not  

sat i sf y t he r equi r ement s of  t he r ul e because t he r ul e al so 

r equi r ed At t or ney DeMai o t o consul t  wi t h hi s c l i ent  r egar di ng 

t he conf l i c t  and t o obt ai n wr i t t en consent  t o cont i nue t he 

r epr esent at i on.   At t or ney DeMai o nei t her  consul t ed wi t h M. B.  

about  t he at  l east  pot ent i al  conf l i c t  of  i nt er est  nor  di d he 

obt ai n a wr i t t en wai ver  of  t he conf l i c t .  

¶27 Al t hough t he r ef er ee f ound t hat  At t or ney DeMai o' s 

pur chase of  t he Pr oper t y af t er  t he bank t ook t i t l e t o i t  di d not  

cause economi c l oss t o M. B. ,  t he r ef er ee not ed t hat  i t  di d 

cr eat e an appear ance of  i mpr opr i et y i n M. B. ' s v i ew.   M. B.  pl aced 

her  f ai t h i n At t or ney DeMai o' s ef f or t s t o avoi d t he f or ecl osur e 

and t o pr eser ve any possi bl e equi t y i n t he Pr oper t y.   Even 

t hough t her e may not  have been anyt hi ng t hat  coul d have been 

                                                                                                                                                             
l i mi t ed by t he l awyer ' s r esponsi bi l i t i es t o anot her  
c l i ent  or  t o a t hi r d per son,  or  by t he l awyer ' s own 
i nt er est s,  unl ess:  

( 1)  t he l awyer  r easonabl y bel i eves t he 
r epr esent at i on wi l l  not  be adver sel y af f ect ed;  and 

( 2)  t he c l i ent  consent s i n wr i t i ng af t er  
consul t at i on.   
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done as of  Mar ch 2005 t o change t he si t uat i on r egar di ng FNB' s 

pur chase of  t he Pr oper t y or  t he l oss of  M. B. ' s equi t y,  At t or ney 

DeMai o had l ear ned of  t he s i t uat i on r egar di ng t he Pr oper t y by 

v i r t ue of  hi s r epr esent at i on,  and he pur chased t he Pr oper t y 

wi t hi n a f ew weeks af t er  M. B.  l ost  t i t l e t o her  home.   The 

r ef er ee st at ed t hat  under  t hese ci r cumst ances i t  was ver y 

under st andabl e f or  M. B.  t o f eel  bet r ayed by her  at t or ney,  

especi al l y when he had pr evi ousl y f ai l ed t o consul t  wi t h her  or  

obt ai n a wr i t t en wai ver  f or  a pot ent i al  conf l i c t  of  i nt er est .  

¶28 Wi t h r espect  t o t he l evel  of  di sci pl i ne,  t he OLR 

sought  a 60- day suspensi on,  c i t i ng I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Ri egl eman,  2003 WI  3,  259 Wi s.  2d 1,  657 

N. W. 2d 339,  and I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Kr ueger ,  

2006 WI  17,  288 Wi s.  2d 586,  709 N. W. 2d 857.   On t he ot her  hand,  

At t or ney DeMai o r equest ed t hat  t he r ef er ee r ecommend a pr i vat e 

r epr i mand.   He cont ended t hat  hi s conduct  was l ess har mf ul  t han 

t hat  whi ch occur r ed i n Publ i c Repr i mand of  Wi l l i am P.  Skemp,  

2008- 7,  wher e At t or ney Skemp act ual l y compl et ed t he pur chase of  

a house f r om hi s c l i ent s wi t hout  consul t i ng wi t h t hem about  t he 

conf l i c t  of  i nt er est  and wi t hout  obt ai ni ng a wr i t t en wai ver ,  and 

al so separ at el y v i ol at ed SCR 20: 8. 4( c)  when he l at er  r esol d t he 

pr oper t y wi t hout  di scl osi ng t o t he buyer  t hat  t he pr oper t y had 

been cont ami nat ed by a f uel  oi l  spi l l .   

¶29 The r ef er ee di d not  f i nd any of  t he pr ecedent s c i t ed 

by t he par t i es t o be di r ect l y on poi nt .   Al l  t hr ee cases 

i nvol ved at t or neys who wer e f ound t o have engaged i n di shonest y,  

f r aud,  decei t  or  mi sr epr esent at i on,  i n v i ol at i on of  SCR 
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20: 8. 4( c) .   I n t he pr esent  case,  t he r ef er ee not ed t hat  At t or ney 

DeMai o had not  been char ged wi t h a v i ol at i on of  SCR 20: 8. 4( c) ,  

and t her e was no cl ear  and convi nci ng evi dence t hat  he had 

engaged i n di shonest  or  decei t f ul  act s.   He char act er i zed 

At t or ney DeMai o' s mi sconduct  as i nvol v i ng mor e of  a l ack of  

di l i gence and communi cat i on t han di shonest y.   Fur t her ,  none of  

t he cases ci t ed by t he par t i es i nvol ved t he same t hr ee r ul es 

v i ol at i ons t hat  At t or ney DeMai o had commi t t ed.  

¶30 The r ef er ee not ed t hat  At t or ney DeMai o had r ecei ved a 

pr i or  r epr i mand i n 1998,  but  gave t hat  pr i or  di sci pl i ne l i t t l e 

wei ght  s i nce i t  was f ai r l y r emot e i n t i me and di d not  i nvol ve 

s i mi l ar  mi sconduct .   The r ef er ee al so i ndi cat ed t hat  he bel i eved 

t he f act  t hat  At t or ney DeMai o' s  l ong- t i me secr et ar y had been 

t er mi nal l y i l l  wi t h cancer  dur i ng t he r el evant  t i me per i od was a 

maj or  mi t i gat i ng f act or  due t o her  f r equent  absences f r om wor k 

and At t or ney DeMai o' s emot i onal  di f f i cul t i es wi t h t he s i t uat i on.   

The r ef er ee st at ed t hat  At t or ney DeMai o had acknowl edged t hat  he 

had exper i enced a l oss of  empat hy f or  c l i ent s dur i ng t hi s t i me 

per i od and t hat  he had gi ven " shoddy t r eat ment "  t o M. B.   The 

r ef er ee concl uded t hat  At t or ney DeMai o had demonst r at ed genui ne 

r emor se f or  hi s mi sconduct  i n t he r epr esent at i on of  M. B.   

Ul t i mat el y,  bal anci ng t he f act  t hat  At t or ney DeMai o' s mi sconduct  

r esul t ed f r om a l ack of  di l i gence and communi cat i on wi t h hi s 

c l i ent  wi t h t he f act  t hat  hi s f ai l ur e t o consul t  wi t h and obt ai n 

a wr i t t en wai ver  f r om M. B.  f or  t he conf l i c t  of  i nt er est  cr eat ed 

an appear ance of  i mpr opr i et y  i n M. B. ' s eyes,  t he r ef er ee 
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concl uded t hat  a publ i c r epr i mand woul d be t he appr opr i at e l evel  

of  di sci pl i ne.    

¶31 The r ef er ee al so r ecommended t hat  At t or ney DeMai o be 

r equi r ed t o pay t he f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.   

The OLR subsequent l y submi t t ed a st at ement  of  cost s showi ng 

t ot al  cost s of  $5, 290. 22 as of  Febr uar y 20,  2009.   At t or ney 

DeMai o di d not  f i l e an obj ect i on t o t he r equest ed cost s.  

¶32 We concl ude t hat  t he r ef er ee' s f i ndi ngs of  f act  ar e 

not  er r oneous,  and we adopt  t hem.   We al so det er mi ne t hat  t hose 

f i ndi ngs suppor t  t he r ef er ee' s concl usi ons t hat  At t or ney DeMai o 

commi t t ed t he t hr ee vi ol at i ons al l eged i n t he OLR' s compl ai nt .   

At t or ney DeMai o had a c l ear  obl i gat i on t o not i f y M. B.  of  hi s 

r ecei pt  of  t he r ef und check.   Gi ven t he f act  t hat  he was 

advi s i ng M. B.  r egar di ng debt  r el i ef  mat t er s,  he al so c l ear l y had 

an obl i gat i on t o ascer t ai n when t he conf i r mat i on of  t he 

sher i f f ' s  sal e woul d occur  and whet her  M. B.  had any opt i ons t o 

pr event  t he conf i r mat i on.   Wi t h r espect  t o t he conf l i c t  of  

i nt er est  char ge,  al t hough i t  appear s t hat  At t or ney DeMai o di d 

not  have any negot i at i ons wi t h M. B.  r egar di ng pr i ce or  t he 

pr epar at i on of  an of f er  t o pur chase her  pr oper t y,  hi s i nt er est  

i n t he Pr oper t y and hi s expr essi on of  t hat  i nt er est  t o M. B.  

whi l e she st i l l  had an i nt er est  i n t he Pr oper t y may have 

mat er i al l y  l i mi t ed hi s r epr esent at i on of  M. B. ,  such t hat  he 

shoul d have consul t ed wi t h M. B.  and obt ai ned her  wr i t t en consent  

t o cont i nui ng t he r epr esent at i on.  

¶33 Wi t h r espect  t o t he l evel  of  di sci pl i ne,  we agr ee wi t h 

t he r ef er ee t hat  a publ i c r epr i mand i s t he appr opr i at e 
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di sci pl i ne t o i mpose i n t hi s i nst ance.   Ther e was no f i ndi ng by 

t he r ef er ee t hat  At t or ney DeMai o maneuver ed t he si t uat i on t o 

obt ai n a f i nanci al  benef i t  f or  hi msel f  at  hi s c l i ent ' s expense 

or  t hat  he engaged i n di shonest  or  decei t f ul  conduct .   On t he 

ot her  hand,  he di d f ai l  t o t ake cer t ai n necessar y st eps t o 

pr ovi de pr oper  r epr esent at i on t o M. B. ,  and hi s f ai l ur e t o 

consul t  wi t h and obt ai n a wr i t t en wai ver  f r om M. B.  gave her  t he 

i mpr essi on t hat  he had l ooked out  f or  hi s own i nt er est s r at her  

t han her  i nt er est s.   We concl ude t hat  a publ i c r epr i mand i s 

commensur at e wi t h At t or ney DeMai o' s mi sconduct ,  and t hat  i t  wi l l  

pr oper l y ser ve t o det er  At t or ney DeMai o and ot her  at t or neys f r om 

commi t t i ng s i mi l ar  mi sconduct  i n t he f ut ur e.  

¶34 Fi nal l y,  we det er mi ne t hat  At t or ney DeMai o shoul d be 

r equi r ed t o pay t he f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.  

¶35 I T I S ORDERED t hat  Dani el  F.  DeMai o i s publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .  

¶36 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Dani el  F.  DeMai o shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  

t he l i cense of  Dani el  F.  DeMai o t o pr act i ce l aw i n Wi sconsi n 

shal l  be suspended unt i l  f ur t her  or der  of  t he cour t .  
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